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The Honorable Lindsay C. Warren
Comptroller General

General Accounting Office
Washington 25, D. G,

25X1A
Dear B, Warren:

Enclosed herewith is & request from the *

for relisf from the aszseas tidated damsres under Lontrac

B =i sois boeney. A - - 25
er after advertisement by circular letter and public notice on a

contruct executed 4 May 1949. The contraet provides for the delivery
lim ; tructed and sul 6g o  Gowernment
within 80 days from the date notice of award was placed in the mail,
end delivery of the remalning 98 units wes o be made within 60 days
from date of formal acceptance of the preliminary models. ARTICLE &
of the contract contains a "Delays-Liquidated Damages™ clause which
provides that "the contractor shall not be charged with liquidated dam-
ages or any excess cost when the delsy in delivery is due to unfore-
sesable causes beyond the control snd without the fault or negligence
of the contractor, including, but not restricted to acts of God or the
public enemy, acts of the Government, fires, flood, epidenics, quaran-
tine restrictions, sirikes, freight embargoes, unusually severe weather,
and delays of e subcontractor due to such causes unless ilhe contracting
of ficer shall determine that the materials or supplies to be furnished
under the subcontract are procursble in the open merket.”

Notice of award of the comtract was made on 12 May 1949 end 2 pro-
totype models were roceived om 24 June. One of these units was found
to be unsatisfactory and was returned to the contractor for correction.
Time for delivery expired on 12 July. Om 13 July, the contractor was
notified of the mssessment of liguidated damapes on the one undelivered
unit. On 3 Augusit, the contracter was notified of the acceptance of both
prototype models and requested to proceed with production of the balance
of 98 units,

By letter dated 3 Hovember, the contractor notified the Agency that

the delivery date of 2 CUctober for the remaining 88 models hed been eox=

ceedsd because & component part obtained from a subcontractor had proved
unsatisfactory and the units hed to be refabricated after the part was
replaced. Contractor then requested waiver of the provisions of ARTICLE
8 in regard to liguidated damages. He was advised by letter of 18
Kovember that the Agency could not legally walve the requirement of
liguidated demages. Dellvery of the additional units was completed on

18 Hovember. R i
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In three letters dated 3 November, 14 and 29 December 1548, the
oontrastor has roguested relief on contentions thet the ligquidated danage
provision is u penalty, that there is no provable damsge to the Governe=
ment, snd that the failure of the subcontractor to provide a satisfactory
componsnt part was an "unforesseable ceuse” which would relieve him of
1iebility under ARTICLE 6.

Althourh ussessed liguideted damages amounting to $1,782,00 on &
contract whose total value 1s $2,200,00 less discount of 1% - 10 deys,
|ay appesar disproportionate, it is owr understanding that the relstion=
ship between the ssgeased liquidated damages and the sotual dameges Bus~
teined by the Goverument es the rosult of suoh delay is not a proper mate
ter for consideration in determining the poseible invalidity of such &
stipulatlion ae an unenforcesble penalty, HRetsrence is mede to your opine
ion, 21 Compa. Uen. 628,636, in which you state thats "In the deterwina-
tion of such guestion, the only metter open for consideration is the ree-
jation between the amount stipulated as liquidated demases, and the losses
which were in contemplation between the nerties when the contract wes nsde
anéd in order for & provisien for lijqui ated GAmREes to be overturned on the
ground that it constitutes a penalty, the record mst show conclusively

tnat there was no pessible relstlon letween the smount stipulated for 1ie
uidated demaves and the lossep which were emtemwﬁtsﬁ by tne parties at
% Tims the contract was mae,” And, in 28 Comp. ton. 456, 237t "Nor 18
1t material to tne lega.ﬁty of such & provision that in & particular ocase
no actual damage cen be shomn to have resulted from the breach,"” I, there-
Pore, believe the provision is valid and that proof of asotusl damage is
URNoce sEArY .«

In support of hisz assertion that liguidated dameges should not be
sseessed, the contractor then relies primarily on the peint that failure
of the subsentractor to produce & properly functioning camponent part was
en "unforesesabls cause” bheyond his control, Reference ism made to your
opinien in 23 Comp. Gen. 25, 27 in which you states

"Hence, there now can be no doudt that, in order for an act
of the Government to be classed as an exousable cause for fail-
ure to perform properly under & sontroct such as here involved,
i% first must be eatablished that the act was so abnormal, ex-
traordinary, or unusual, that it ressonebly could not have bzen
foressen and provided ageinst in the contrzct.”

1 do not belicve that the fallure of the subcontractor was sn'un~

_ foresseable cause® which could net have been sntiolpated by the contractor
in the normel course of business. Nor, =8 1 have indicated above, de I
pelieve that the delays clause Was inherently illegal or that its inclu-
sion in the contract wes improper. However, there ere coertain mitigating
aspscts of the situstion which I believe deserve ocmsiderations The con-
graotor has been completely cooperative at all times. I have no doubt
that ne made every effort to produce & satisfactory emd-unit witnin the
stipulated delivery time and that the delsy was due solely to the primary
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defieiency in the product of the subcontractor, The Fact that the sub-
contractor was the only soures of supply =~ while not & sognizabls reasm
for » lsgal escape - iz saother fustor that commands sattentien from an
squitable viewpoint, Although the damayss assessed conflorm to the con-
tract requiremsnts, I de uot = as & matier of fuct - belisve tnat full
sesepement 18 falr snd just when all aspects of the case are reviewed, For
thess ressons I am forwerding the contrsetor's reguest with & recommende-
timm that you remit vo the contractor under the asuthierity of Seotion 3 {a)
of the Cemtrel Intelligence Agonoy Act of 1949 (P, L, 110 - 8lat Conge)
which incorporutes by refer-ncs tne authorlity contsined in the Armed Ser-
wvices Proourcment Act of 1947, Titls 41 USCA, Sectimm 105, sc such of the
liquidated demages o8 ®re not in cxcess of 108 of the catract price.

In view of the olassificstion of the contract as “restricted’, since
there is a security clement present in prosupement of this typs for the
Agency, it would be spprociated if your cpinion and cowmsnts could be
confined to the Agency and not publiashed.

Sivcerely yours,

R, H, Hillenkoetter
Rear Admiral, USK

%lm Direstor of Cemtral Intwlligence

oo Subjoct v
Chrono
8igner's &opy
Central Records

25X1A Return to OGC dated
Co, -
25X1A Typed Jan., 31, 1950
Ce
Attaclhments:

1. Ltr to CIA fr UTC dtd Dec 29, 1949

2. Lbtr to UPC fr T. K, Strange dtd 18 Dec 1949

3. Lbtr to CIA fr UTC dtd Dec 14, 19490

4, Ltr to UPC fr T. K, Btrange dtd 16 Nov 1949

5., Ltr to CIA fr UTC dtd Nov 3, 1949

6. Ltr to UTC fr Services Officer dtd 2 Aug 1949

7. Ltr to UTC fr Services Officer dtd 13 July 1949
8. Ltr to UTC fr Supply Division did May 4, 1948

9, 3tatement and Certificate of Award dtd 3 May 1949
10. Contract for Supplies dtd May 4, 1949

i oy ”

Approved For Release 200‘?’/68 G b .p§%?199384R000800160003-6



